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IN THE COURT OF APPEALS IN AND FOR 
THE STATE OF UTAH 
THE STATE OF UTAH, : 
Plaintiff and : 
Respondent, 
BRIEF OF RESPONDENT 
vs * 
Case No. 870141-CA 
RUSSELL E. ROOT and J Case No. 870142-CA 
RANDY A. ROOT, 
Defendants and 
Appel1 ants. : 
NATURE OF PROCEEDINGS IN LOWER COURT 
This is a criminal appeal by the defendants, Russell E. 
Root and Randy A. Root from a finding of guilty by the 
Eighth Circuit Court in and for Juab County, State of Utah, 
the Honorable Joseph I. Dimick, presiding. The defendants 
had been charged with violating Section 23-20-4 U.C.A. 1953 
as amended for possessing illegally taken protected 
wildlife. The defendants were tried together to the Court 
sitting without a jury on January 30, 1987, at which time 
both defendants were found guilty. The defendants were 
sentenced March 20, 1987 by the Circuit Court. From said 
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Judgment and sentence this appeal is taken* The defendants 
have filed two separate appeals, but since the defendants 
were tried together and the issues raised are identical, the 
State of Utah is preparing one brief for both appeals. 
STATUTES 
SECTION 23-20-3 U.C.A. 1953 as amended: 
The possession at any time of protected wildlife, 
unaccompanied by a proper and valid license, 
permit, or invoice as provided in this code, shall 
be prima facie evidence that this protected 
wildlife was illegally taken and is illegally held 
in possession; and it shall be the duty of every 
person having possession or control of protected 
wildlife or parts of them to produce the proper 
license, permit, or invoice when one is required 
by this code or the regulations promulgated under 
this code upon the demand of any conservation 
officer or any other peace officer to allow the 
same to be inspected by him. 
Any person who has in his possession at any time 
any big game, bear, cougar, or rare, threatened or 
endangered wildlife without possession of the 
proper license, permit, certificate of 
registration or invoice referred to in this 
section or any person who has taken such wildlife 
illegally, is guilty of a class A misdemeanor. 
Any person who has any other wildlife illegally 
taken or possessed is guilty of a class B 
misdemeanor. 
SECTION 23-20-4 U.C.A. 1953 as amended: 
Possession of illegally taken protected wildlife 
is unlawful; and all protected wildlife, or parts 
of them, taken, held, shipped, or consigned for 
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shipment, may be seized by the Division of 
Wildlife Resources. Possession of any protected 
wildlife, or any parts of them, taken during the 
time or period within which the taking or 
possession of same is prohibited, shall be prima 
facie evidence of guilt. 
Any person who has taken or has in his possession 
any species of big game, bear, cougar, or rare, 
threatened or endangered wildlife which have been 
illegally taken, is guilty of a class A 
misdemeanor. Any person who has any other 
wildlife illegally taken or possessed is guilty 
of a class B misdemanor. 
STATEMENT OF FACTS 
On October 28, 1986, during the regular Utah deer 
hunting season, law enforcement agencies within Juab County 
were informed by telephone that a doe deer had been 
illegally shot in the foothills east of Mona. A description 
of a vehicle and of two individuals involved in the incident 
was given to law enforcement <T-4). 
Two Juab County Sheriff deputies and a Wildlife 
Resource Officer responded to the area and waited at the 
bottom of the reported road. It was after dark by the time 
the officers arrived. They observed headlights of a vehicle 
east of them, which headlights were turned off and on 
several times CT-12). The vehicle eventually approached the 
position of the officers, at which time the officers 
approached the vehicle. The two defendants, Randy A. Root 
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and Russell E, Root, were the occupants of the vehicle* In 
the back of the defendants7 pickup truck was a doe deer, 
which had its throat cut, but had not been gutted. It had 
been shot by a high-powered rifle, but had not been tagged 
in any manner. Also found in the defendants7 vehicle was a 
knife with blood stains on it and a coat with blood stains 
on it (T-14-16). 
The description of the individuals and their vehicle 
given to law enforcement by the informant matched the 
defendants and their vehicle (T-4, 22-23). 
The defendants explanation of their possession of the 
doe deer was that while they were looking for another 
brother they found the deer along the road in a field and 
they picked it up and placed it in their truck, and they 
intended to turn it into the Fish and Game CT-31). 
The defendant, Randy A. Root, admitted that they had 
been hunting in the subject area earlier in the day, and 
acknowledged they had a confrontation with a local female 
resident earlier in the day (T-33-36). 
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The officers seized the doe deer, the blood stained 
knife and jacket, and arrested the defendants for being in 
possession of an illegally taken doe deer. 
SUMMARY OF ARGUMENT 
1. The possession at any time of protected wildlife 
unaccompanied by a proper and valid license, permit or 
invoice is prima facie evidence that the wildlife was 
illegally possessed. 
2. The trial court did not improperly consider hearsay 
evidence, and any hearsay evidence received was elicited by 
the defendants. 
ARGUMENT 
POINT 1. THE POSSESSION BY THE DEFENDANTS OF A DOE DEER 
WITHOUT PROPER DOCUMENTATION IS PRIMA FACIE EVIDENCE OF 
THEIR VIOLTION OF SECTION 23-20-4 
The Utah legislature through the enactment of Sections 
23-20-3 and 23-20-4 U.C.A. 1953 as amended and associated 
sections has clearly made the mere possession of protected 
wildlife unaccompanied by a proper and valid license, permit 
or invoice, prima facie evidence of guilt. It is a 
principal of law that a certain fact or facts may be made 
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prima facie evidence of other facta if there is a rational 
connection between what is proved and what is to be inferred 
and if the rule is not arbitrary 12 Am* Jur. Constitutional 
Law Section 624 and 29 Am. Jur. 2nd Evidence Section 10• 
The legislative scheme set up by the Utah legislature 
to regulate fish and game violations is similiar to what 
other states have done throughout the nation, making mere 
possession of protected wildlife under certain circumstances 
prima facie evidence of guilt. Intent is usually not a 
necessary ingredient of the crime, unless made so by 
statute, and the legislature may make the possession of 
certain fish or game in closed season a criminal offense, 
irrespective of the intent of the possessor. See 35 Am. 
Jur. 2nd Fish and Game Section 52. 
Courts across the nation have rejected various grounds 
of attack against statutes or regulations making possession 
of protected wildlife, prima facie evidence violation. See 
35 Am. Jur. 2nd Fish and Game Section 53, and 81 A.L.R. 2nd 
1093. The effect of these statutes, including the Utah 
statute, is to make out a prima facie case for the 
prosecuting upon proof of the particular facts mentioned 
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therein, and to put the burden on the defendant of rebutting 
the case made by the defendants. 
In the case of People v. Wi11iams. 61 Colo. 11, 155 P. 
323 (1916) the Colorado Supreme Court in dealing with a 
statute very similiar to the Utah statute, held that by 
proving possession in the defendant the State would 
establish a prima facie case, and if the defendant claimed 
his possession was lawful by reason of some exception in the 
statute, the burden was upon him to sustain his claim that 
when the defendant admitted the act, the burden was upon him 
to show affirmatively that he came within the exception 
permitting possession. 
The Washington Supreme Court in the case of Washington 
vs. Person. 56 Wash. 2nd 283, 352 P.2d 189 C1960) held that 
a statute rendering it unlawful to hunt specified species of 
animals with an artificial light, and providing that to be 
found with an artificial light and firearm after sunset in 
any place where any of such animals may reasonably be 
expected shall be prima facie evidence of unlawful hunting, 
is not unconstitutional notwithstanding claims that it 
shifts the burden of proof from the state to the defendant. 
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A review of the case law could find no Utah cases 
concerned with the subject Section 23-20-4 U.C.A. 1953 as 
amended, but there would appear nothing unique about the 
Utah statute which would change the effect of the statute, 
than what has been the decisions in other states as set 
forth above. 
From the evidence received at trial there is no 
question that the defendants intentionally and knowingly 
possessed a doe deer unlawfully. By providing evidence of 
possession in the defendants, the State established a prima 
facie case for violation of the statute. The defendants 
through testimony attempted to establish a lawful reason for 
their possession of the deer. The trial court chose not to 
believe their explanation (which explanation has not been 
shown to be a defense by the defendants in any event). The 
trial judge clearly stated his reasoning. "Everybody knows 
the consequences of having a doe deer in your truck and be 
coming down the mountains during deer season after dark. It 
is just what it appears to be, and I don't think that the 
assertion that that's what was occurring in this case is 
successful in creating reasonable doubt." (T-40) 
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The State did clearly establish by the evidence the 
requirements of criminal responsibility as contained in 
76-2-101 U.C.A. 1953 as amended. There was no dispute in 
the testimony that the defendants did intentionally and 
knowingly possess the subject doe deer. 
POINT 2. ANY HEARSAY EVIDENCE RECEIVED BY THE COURT WAS 
ELICITED BY THE DEFENDANTS. 
The trial judge specifically stated that no part of his 
consideration of the case had to do with any of the hearsay 
evidence he may have received having to do with the shooting 
of the deer and the identification of who may have shot it 
(T-38). 
In any event, a review of the record will show that the 
specifics as to the description of the vehicle and the 
description of the suspects given by the informant to the 
police officers was elicited by counsel for the defendant 
CT-21-24). The defendants should not now be permitted to 
claim error for testimony they themselves offered. 
CONCLUSION 
Page 9 
Based upon the foregoing argument, this court should 
affirm the finding of guilty for both defendants for 
violating Section 23-20-4 U.C.A. 1953 as amended. 
ctful1y submi tted, 
Donald J. Ey/e 
Juab Counts/Attorney 
I hereby certify that I mailed copies of the foregoing 
Brief of the Respondent to Milton T. Harmon, Attorney for 
Appealaqts, P. 0. Box 97, Nephi, Utah 84648 on this 
~" day of July, 1987. 
>pel l a n t : 
BY L^Zffrftf/6* Arf£/#£#s 
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ADDENDUM 
Minute Entry dated January 30, 1987, Case No. 86 Cr 0011 and 
Case No. 86 CR 0010. 
Minute Entry dated March 20, 1987, Case No. 86 CR 0010. 
Minute Entry dated March 20, 1987, Case No. 86 CR 0011. 
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In the Eighth Circuit Court 
of the State of Utah 
In and for Juab County 
STATE OF UTAH 
vs. 
Plaintiff 




Case Number 86 CR 0011 
86 CR 0010 
Dated January 30, 1987 
Hon. Joseph I . Dimick Judge 
This matter came before the Court for Trial. Plaintiff represented by 
Donald J. Eyre, Jr. Defendant Randy Root present and represented by Milton T. 
Harmon. Counsel ready for Trial. LuWayne Walker called by the plaintiff, 
sworn and testified. PlaintiffTs exhibits 1&2 marked and shown to witness 
to identify. Witness cross-examined by defense counsel. Witness excused. 
Plaintiff exhibits 1 & 2 entered and accepted as evidence by the court. David 
Swenson sworn and x testified. Witness identified Plaintiff's exhibits 1 & 2. 
Witness cross-examined by defense counse. Witness excused. 
Motion by defense counsel that case be dismissed was denied. Plaintiff rests. 
Defense calls Betty Root. Witness sworn and testified. Witness cross-examined 
by Plaintiff's counsel. Witness excused. Randy Root sworn and testified. 
Witness cross-examined by plaintiff counse, Mr. Eyre. Defense rests. 
Plaintiff gave closing arguments. Defense gave closing arguments. The 
Judgment of the Court is that the Defendants are "Guilty" as charged. Case 
referred to the Adult Probation and Parole for pre-sentencing report on both 
defendants. Sentencing set for February 20, 1987. 
In tne cignui %^ B. %,*... __ 
of the State of Utah 
In and for Juab County 
Minute Entry 
Case Number 86 CR 0010 
Dated March 20, 1987 
Hon. JOseph I. Dimick 
This matter came before the court for Sentencing. Plaintiff represented by D< 
J. Eyre, Jr. Defendant present and represented by Milton T. Harmon. Judgmen 
the Court is defendant fined $500.00 and spend 30 days in the Juab County Jai 
Jail sentence suspended upon successful completion of one year probation. De 
Violate no laws, obey order of probation, give court change of address, appea 
called to court, pay fine of $250.00 and restitution in the amount of $300.0C 
STATE OF UTAH Plaintiff 
vs. 
RANDY A. ROOT Defendant 
In the Eighth Circuit Court 
of the State of Utah 
In and for Juab County 
STATE OF UTAH plaintiff Minute Entry 
Case Number 86 CR 0011 
vs. 
Dated March 20, 1987 
RUSSELL ROOT Defendant 
Hon. Joseph I . Dimick Judge 
I 
This matter came before the court for Sentencing. Plaintiff represented by 
Donald J. Eyre, Jr. Defendant not present but represented by Milton T. Harmon. 
Also, defendant did not report to the Adult Probation and Parole for a pre-sentence 
report. Judgment of the Court is defendant fined $1,000.00 and spend 90 days in 
the Juab County Jail. 
